BecTtHuk TIoOMeHCKOT0 rocyiapcTBEHHOTO YHUBEPCHTETA. 101
CouuajJibHO-)KOHOMHUYECKHUE U TpaBoBble ucciaenoBanus. 2016. Tom 2. Ne 2. 101-112

Angpert Hukomnaesnu IJTEBOB!

VIIK 340.12

IIEHHOCTHBIV IMICCOHAHC
B IIPABOBOM PETYJIMPOBAHUI

KaHUIAT UCTOPUUECKHUX HAYK, KaHIUAAT IOPUIMIECKIX HayK,
3aBeyIONHi Kadeapoii rocynapCcTBEHHOTO TIpaBa,
Kyprauckuii rocynapcTBEeHHBIN YHUBEPCUTET
gleban78@mail.ru

AHHOTALUSA

B craree ananmsmpyercs BO3IEWCTBHE IEHHOCTHOU cdepbl 00mecTBa Ha MEXaHU3M
[IPaBOBOTO PETYJIUPOBAHMS, YTO OCOOCHHO aKTYaJbHO B YCIOBHSX OUCKA HHCTPYMEHTOB
HOBbIIICHHs 3QPEKTUBHOCTH MPABOBOTO PETYJIMPOBAHHUS, TAK KaK 10J00HOE UCCIIe0Ba-
HHE CIOCOOCTBYET MOHMMAHUIO IPUYUH CHIDKCHUS ee 3 dekTuBHOCTH. B pabore ycra-
HOBIICHBI TPH THIIA COIHAIBHO-TIEHHOCTHON OPUEHTAIINH HOPMAaTHBHO-NIPABOBHIX aKTOB.
[lepBbie 1Ba M3 HUX OMUCHIBAIOT, KOTJIA [IEHHOCTHOE COJIEPXKAHHE aKTa: 1) COOTBETCTBYET
UHTEpEeCcaM U LIEHHOCTSIM OJJHOW IPYIIITbI, YaCTH OOIIECTRA, UK 2) MTHOPUPYET LICHHOCTH
BCEro 00IecTBa — M OHU MOTYT TIOBJI€Yb MOPOKH MPABOBOTO perynupoBanus. Jis obo-
3HAYEHUSI ATOTO HEraTHBHOTO SIBJIEHNUS [TPE/SIaraeTCsi BBECTH TEPMUH «IIEHHOCTHBIH JIHCCO-
HaHC». B mprMeHeHNH K MeXaHU3MY PaBOBOTO PETYJIMPOBAHUS 3TO 0003HaYaeT heHOMEH
COIMATBbHO-TIPABOBOM PEaTbHOCTH, 3aKII0UAIOIINICS B IPOTHBOPEUUU U HECOOTBETCTBUU
MEXTy [EHHOCTSIMH, JOMUHUPYIONIMMHI B 00IIeCTBE (MM €r0 YacTH), ¥ IEHHOCTSIMH,
TPAHCIUPYEMBIMH TIPABOBBIMH CPEJICTBAMH; TAKKE ITO BIIEUET MCKaKEHHE MEXaHWU3Ma
MPaBOBOTO PETYIMPOBAHUS U CHIDKEHHE €T0 d((PEeKTHBHOCTH.
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102 A. H. I'nedos

[IpaBoBoe perynupoBaHue 0OIIECTBEHHBIX OTHOLIEHHH SIBISIETCS] OTKPBITHIM MPOIIeC-
COM, Ha KOTOPBIM OKa3bIBAIOT BO3/IEMCTBHE (PAKTOPHI PAa3TUIHOTO XapaKTepa,
B TOM YHCJIE HE UMEIOLINE MPaBoBOi npupoabl. be3 yuera 3Toro Bo3ieiicTBrs HEBO3-
MOYKHO TEOPETHYECKOE OCMBICIICHE MEXaHU3Ma ITPABOBOTO PETYIHNPOBAHNS, TIOCKOJTb-
Ky «UCCJIeJIOBAHUS IIPaBa, OrPaHUMYCHHBIE C(EPOil TPABOBOTO PETYITUPOBAHMUS, HOCSAT
omHOCTOpOoHHUH Xapaktepy [13:107]. 3aTpyIHUTETHHBIM CTAHOBHUTCS TAK)KE PEIICHUE
MIPAKTUIECKUX 33J1a9 CBSI3aHHBIX C MTOBBIIEHUEM 3(D(heKTHBHOCTH TIPaBOBOTO PeTyiH-
POBaHMs, TaK KaK MPUYMHBI CHIKEHHS d(PPEKTUBHOCTH: NMPABOBbIC, BHEMPABOBEIC,
OKOJIOITPAaBOBBIE — HEOOXOANMO PACCMaTPUBATh B KOMIUIEKCE U B3AaUMOJICHCTBIH.

Cpeny OKOJIOTPaBOBBIX (PAKTOPOB 0COO0E MECTO 3aHUMAIOT IIEHHOCTH, TOCIIO-
cTByIOIME B oOmecTBe. LleHHOoCTH SBIISIIOTCS DyHIaMEHTOM, 0a30BOM IeTepMHHAH-
TOM MOBEICHNS WHIUBUIOB. AKCHOJIOTUIECKHI KOMIUTEKC, CIIOYKHUBIITUICS B COIIMYME,
MOPOXK/1aeT NHTEPECHI, 33/1a€T LIEJIEBbIE YCTAHOBKHU ITOBEICHUS, OTIPEIEIsIeT MHCTPY-
MeHTapuil nX HocTikKeHUs. CyOBeKTHl COIMATFHOTO PETYIMPOBAHUS MIPH BHIOOpE
LeJsieil CBOMX MHIUBH Y aTbHBIX OHTOJIOTHYECKUX CTPATeruii, CiocoO0B M CPEACTB UX
JOCTKEHHS HUCXOIAT U3 UEPapXUH IIEHHOCTEH, KOTopasi CIoKUIIach B 00IIecTBe, U
MoJIaTaloTCs Ha CBOW MHAWBH/IyallbHbIE IEHHOCTHBIC YCTAaHOBKH. «B3sBIINCH
3a aHaJIM3 YeJIOBEUECKUX KeJaHui, — mucan A. Macioy, — MbI O4eHb CKOPO 0OHa-
PYXKHM, 9TO 33 KaXJIbIM U3 HUX CTOMT KaKoe-To Apyroe, Oonee QpyHIaMeHTaIbHOE
KeJlaHHe, KOTOpoe IpaBuiibHee ObLI0 Obl Ha3BaTh LEIbI0 WK HeHHOoCcThIo» [10]. He-
BO3MOKHA WMJTH MAJIOBEPOSITHA CUTYaIsl, KOTa CyOBEKT CTPEMHUTCS K Pe3yNIbTary
WJIH BBIOUPAET CIIOCOOBI M CPEICTBA, KOTOPBIC HE O0NIAArOT JIJIsl HErO 3HAYUMOCTHIO,
HE BXOJAT B CUCTEMY €0 IEHHOCTEM.

HrHopupoBaHre aKCHOIOTHIECKOTO acTIeKTa B IIPABOBOM PETYIINPOBAaHUH, Oe3y-
CIIOBHO, HETaTUBHO OTpakaeTcsi Ha ero sagdexruBHocTH. CleayeT OTMETHTh, YTO
Kareropust 3PPEKTUBHOCTH UMEET IIEHHOCTHYIO MTPUPOIY, TECHO CBsI3aHA C aKCHOC-
¢epoii. Kak BepHo otmeuaeT A. B. Mainbko, «3QeKTUBHOCTB €CTh OCYIIECTBICHHAS
[eTb—1I€HHOCTh, PEe3yIbTaTUBHAS 1IEHHOCTh WJIM LEHHOCTHAs Pe3ylIbTaTUBHOCTH,
Ka4eCTBO peaji30BaHHON IEHHOCTH (TTOJIE3HOCTH )» [9:62].

LleHHOCTHBIM KOMITOHEHT MPUCYTCTBYET HA BCEX CTAAMSIX MPABOBOIO PEryIupo-
BaHUS, 1 MOJKHO TOBOPHUTH O CYIIECTBOBAHWH IEHHOCTHOTO TOJIsI, KOTOPOE OKa3bIBa-
€T BO3/IEIICTBHE Ha MPOoILiecC IPaBOBOTO PETYINPOBAHUS HA BCEX €r0 3Tanax: npaso-
TBOPYECTBA, IPAaBOPEATH3AIINH, TOCYJapCTBEHHOTO MPUHYKIeH!:. B3aumozeiicTeue
[IEHHOCTHOTO TIOJISl ¥ AJIEMEHTOB ITPABOBOTO PETYJIMPOBAHUS MOXKET HOCUTh KaK I10-
3UTUBHBIN, TaK ¥ HETaTUBHBIA XapakTep. B pamkax qaHHON paGOTBl OCTaHOBUMCS
Ha HeTaTMBHOM acIleKTe, CHIYKAIOIIEM KadeCTBO MTPaBOBOTO PETYITHPOBAHUS.

B xoze mpaBoBoro peryampoBaHus 00IeCTBEHHBIC OTHOILCHHS LIeIeHANPaBIIeH-
HO YITOPSITOYMBAIOTCSI «B COOTBETCTBUH C OOIIECTBEHHBIMH TIOTpeOHOCTSIMIDY [1:209].
[Iporiecc mpaBoOBOTO PeryIMPOBAHUS MOXKET OBITH MIPECTABICH KaK 00bhEKTHBAIINS,
BOILIOIIEHHE B COLMAIBbHYIO NMPAKTUKY HACAJBHBIX LTIl U Mojesnel moBeieHus,
00TaaronuX IEeHHOCTHIO B OOIIECTBEHHOM CO3HAHUH.

B pamkax mpaBOTBOPYECKOH JIESTEILHOCTH ONPEACISIIOTCS 3HAYUMBbIE TOTPeO-
HOCTH 00IIecTBa M, UCXOJS U3 HUX, CTABATCA €M TMPABOBOTO PETYIHNPOBAHMUS,
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CO3I1aI0TCsl HOPMBI TIpaBa, uepe3 KOTopble OHU peanu3yrorces. Llens npaBoBoro pe-
TYJTHPOBAHUS B OPUINIECKON IUTEPATYPe OTPEEISIETCS KaK MOJIEIh «KEIaeMOTo
COOTBETCTBHA 00BEKTA, IBJICHUS MJIH MPOLiecca ONPEACICHHOMY COCTOSIHUIO» [ 8],
KaK «MBICIICHHOE MPEIBOCXUIIEHNE pe3ynbrara nesreapbHocTu» [20:110]. Takum
00pazom, 1eb €CTh OKHUIAeMbIH Pe3yabTaT IMPaBOBOTO PETYIUPOBAHIUS, KOTOPHIi
MOJIeNIUpyeTcst B Ipolecce co3manus npasa. OObEKTUBHON OCHOBOM, OTIHPaBHBIM
ITYHKTOM MOJIETMPOBAHUS BBICTyIaeT OOMmIeCTBEHHAs MOTPEeOHOCTH, podiema,
KOTOpasi peaJibHO HAJIMYECTBYET B OOIIECTBE, ABISETCS COLUATBHO BAXKHOM, T. €. €€
pelleHre BeACT K JIOCTHKEHUIO pe3yibraTa, IIEHHOTO Ui o0liecTBa. Bo3MoKHEI
pa3IUYHbIC BAPUAHTHI PEIISHUS JAHHOUW IPOOJIEMbI, M BCE OHU O0JIaJIal0T pa3HOi
3HaYUMOCTBIO, U UMEIOT CBOE IEHHOCTHOE CojiepKaHne. ITo 00yCIOBICHO TEM, YTO
00IIIeCTBEHHBIE MTPOOIeMBI, TPEOYIOIIHe TPUHSITHS HOPMAaTUBHOTO aKTa, 3aTparu-
BAIOT pa3Hble COLHMAJIBHBIC TPYIIIBI C PAa3IMYHBIMU COLMAIBHBIMU WHTEPECAMH.
Kaxxnas rpyrima, pyKoBOACTBYSICh CBOMMHU YCTPEMIICHUSIMH, BUJIUT CBOW PE3yIIbTaT
U TIpejiaraeT CBOM NpaBOBOW allTOPUTM yAOBIETBOPEHNUS JaHHON COLIMAaTbHOM 1O~
TpeOHOCTH, HCXOJISl U3 CBOMX LIEHHOCTHBIX YCTAHOBOK. B laHHOW cHUTyaluu mpo-
WCXOJIUT CTOJKHOBEHUE HHTEPECOB, IIEHHOCTEH, KOTOPOE JIOJKHO OBITh Pa3pemieHo
B [TpOLIECCe OATOTOBKH M BBIpaboTkH HOpMaTuBHOTO akTa. Cornacumcsi ¢ C. E. Ye-
YETHHUIIKAM, KOTOPBIF XapakTepHu30Ball «Iporecc (OpMUPOBAHUS TpaBa ... KaKk
CBOETro poja “rosie OpaHu” pa3aMyYHBIX CONUAJIBHBIX HHTEPECOB: YACTHBIX M ITy-
OommunbIx» [18]. laHHBIE IPOTHBOPEYHS CHUMAIOTCS Ye€pEe3 MapTHITHO-TTapIIaMEHTCKHE
MEXaHHU3MBI, JIOOOMpPOBaHUE, CTOBOP U T. 1. Takum 00pa3om, OTOOP MeNH MPaBOBO-
IO PEryJINPOBaHMS, IPABOBBIX CPE/ICTB B XOJI€ TPABOTBOPUYECTBA SIBISICTCS LIEHHOCT-
HO 00YCJIOBIIEHHBIM ITPOIIECCOM.

C mo3unuii HEHHOCTHOTO MOAX0/Ia CO3JaHHbI HOPMAaTUBHBIN aKT MOXKET: 1) BbI-
pakarh OanaHc, TAPMOHUIO HHTEPECOB U TIEHHOCTEH, CYIIeCTBYIONMX B OOIIECTBE;
2) COOTBETCTBOBATH MHTEPECAaM U LIEHHOCTSAM OJIHOW IpyHIbl, YacTH OOLIECTBa;
3) MTHOPUPOBATh IIEHHOCTHU BCEro o01ecTBa. Takum 00pa3oM, KaK/bli HOPMaTHUBHO-
MIPAaBOBOI aKT MOXET OBITh OTHECEH K OJIHOMY M3 BBINIE 00O3HAUYCHHBIX THUIIOB
COLMANILHO-IIGHHOCTHON opueHTanuu. [1og 3THM TepMUHOM clielyeT OHUMAaTh Ha-
Tpy3KY, «3apsHKEHHOCTH» HOPMAaTHBHO-IIPABOBOTO aKTa M 3a()MKCUPOBAHHBIX B HEM
NPaBOBBIX CPEJICTB ONPEACICHHBIM IEHHOCTHBIM COJICPKAHUEM, BBIPAYKAIOIIUM WH-
Tepechl TOCYapCcTBa, 00IIECTBa, €ro YacTh. J{JIst 1eselt TaHHOTO UCCIeIOBaHuUs HH-
TEPECHBI BTOPOH U TPETHUI THITHI COITUAITBHO-IIEHHOCTHOM OpHEHTaIln! HOPMAaTHBHO-
r'0O aKTa ¥ COJACPIKALIMXCSl B HEM IPABOBBIX CPEIICTB, MOCKOJIBKY B MX pAMKaX MOTYT
BO3HUKATh /Ie(DEKTHI TPABOBOTO PETYIMPOBaHUs. B criry 3TOT0 paccMoTpuM HEKOTO-
pbie OOCTOSITENbCTBA M CUTYAIMU, HOPOXKAAIOLIIE 0003HAYCHHBIE THITBI OPHEHTALUU
U UX COIMATBHO-TIPABOBEIE MOCIIEICTBHS.

K 00bekTUBHBIM (akTOpaM, MOPOKIAIINM YKa3aHHBIE THITHl COIHATBHO-
[EHHOCTHOM OpHUEHTAIH, OTHOCHTCS KIIACCOBBIN XapakTep o0IIecTBa, KOria rocro-
CTBYIOIIHMH KJIacc, COIMANbHAs TPYIIa BOIUIOIIAIOT B 3aKOH CBOKO BOITIO, a BMECTE
C Heill 1 cBoM IeHHOCTH. JlaHHBII (PeHOMEH XOPOILO U3Y4YeH B PAMKaX MapKCHCTCKO-
10, (POPMAIIMOHHOTO TTOIX0/A.
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Eme ogHOM NpUYNHOM MOXKET SIBISATHCS aBTOPUTAPHAs BIACTh, KOTOPAs y1OBJIET-
BOPSIET, TTOCPEICTBOM 3aKOHOIATEIhCTBA, HHTEPECH! HAITMOHAIBHBIX, KIIEPUKATBHBIX,
MapTUMHBIX, KITAHOBBIX U UHBIX TPYII, MOAACPKUBAIOIINX pexuM. MmocTpanueit
MOTOOHOM CUTYaIIUU CITY)KUT HAITUCTCKOE 3aKOHOAATeIhCTBO B [ epmannu 30-X TO0B
ponuIoro Beka. « HiopHOeprckue 3akoHbD, YTBEPIKICHHBIE HEMEIIKUM PEXCTaroM
15 centsiOps 1935 roja, cTaBUIM HEMEIKUX €BPEEB 32 paMKaMH IPABOBOTO TOJII
peiixa, 0cOOEHHO B YAaCTH COOIOIEHS MX MTPAB: «OHM JIUIIIAJIICh TePMaHCKOTO TPaK-
JIAHCTBA U 3HAYUTEIHLHO OTPAHUYMBAIINCH B MpaBax; u3nanuele nmocie 1935 . eme 13
JIEKPETOB T10 CYIIECTBY CTaBHJIM €BpeeB BHE 3akoHay [5]. OTHOBpEMEHHO TPUHIMA-
I0TCs aKkThbl, KoTopble AatoT npeumyinectBo HCHAIL u ee uneHam, BO3BBIIIAIOT UX
Hax 3akoHOM. B mrone 1933 1. Obin npunsT nexper «[IpotuB oOpazoBaHUs HOBBIX
MapThii», B pe3yibTaTe pealu3aliu Oblia MpeKpalrieHa JesTeTbHOCTh OCHOBHBIX
naptuii ['epmannu. 3akonoM ot 1 gexadps 1933 1. «O06 obecnieyeHnn eAMHCTBA TAp-
THU 1 TOCYAApCTBa» HAIMCTCKAs MapTus OOBSABICHA «HOCHTEIHHHIICH TepMaHCKOM
TrOCYAapCTBEHHOMN MBICIH, HEPa3phIBHO CBsI3aHHOM ¢ rocynapcTBom». [1o aTtomy 3a-
koHy ['mTnep ennHONMMYHO HOPMHUPOBAI peHXCTar, Ha3HAYall Ha TIOCTHl MUHUCTPOB,
MIPH 3TOM Ha3HAYEHHE MPOUCXOINIIO TOIBKO U3 YMCIIA JIUI] BXOASIIUX B HAIUCTCKYTO
NapTUiiHyIo Bepxytky [6:153]. OueBuAHO, YTO JaHHBIC 3aKOHONATEIHHBIC AKTHI HE
VMMEJH 3HAYMMOCTH HU TSI €BPEHCKOTO HACEIIEHUS, HU JIJISl TeX COIMAIBHBIX TPYTIIL,
KOTODBIE HE TTOJACPKUBAJIM HALIUCTOB, a TAKXKE OHU HE COZIEPIKal B ce0e LIEHHOCTEH,
KOTOpBIE OBl pa3AeiisuINCh dTUMH COLMAIBHBIMEU OOIIHOCTSIMH. Boiee Toro, oHu
MPOTHBOPEYMIIN TAKUM 0a30BBIM MPABOBBIM IIEHHOCTSIM, KaK T'YMaHH3M, PABEHCTBO,
3aKOHHOCTb — U B CHJTY 3TOTO BOILIOIIAJIN aHTHIIEHHOCTH: Y€JIOBEKOHEHABUCTHHYE-
CTBO, MPABOBOE HEPABEHCTBO 110 HAIIMOHAIFHOMY W MApTUHHOMY TPU3HAKY, 0e33a-
KOHHE ¥ TPOU3BOII.

K cyObeKTHBHBIM MPUIHHAM MOXXHO OTHECTH OITHOKY, 3a0TyKICHIE 3aKOHO/1a-
TeJIsi OTHOCUTEIBHO MOTPEOHOCTEN 00ILEeCTBa, a, CIeJ0BaTEIbHO, U LeJIei TPaBOBO-
ro peryiupoBaHus. Mojienab MpaBoOBOTO PETyJUPOBAHMS B JTaHHOW CHUTyallMH He
nMeeT 0OBEKTHBHON OCHOBBI, IIGHHOCTH JJIsl O0IEeCTBa M, KaK CIIEJCTBUE, HE JTaeT
OXKUJIAEMOT0 Pe3yJibTara, T. €. OyneT Hed((heKTUBHA.

Ilems MOXKET OBITH MPUTBOPHOM, KOT/Ia «HEACHCTBCHHBIC 3aKOHBI HE JOCTUTAIOT
CBOUX IIeJIeH 1O TOM MpUYKHE, YTO CaM 3aKOHOAATE b B OOJBIIMHCTBE TAKUX CIIyda-
€B, PyKOBOJICTBYSICh ITOJIMTHYECKIMH MOTHBAaMH, CO3/IA€T JIUIIb MILTIO3UIO KeJTaHUs
JOCTUTHYTh 3aKOHHOH LIENIM WJIM MPECTeayeT ATy 1eJib BONPEKH cBoel Boie» [19].
TpaHcnupyeMble IICHHOCTH HE pa3ieisioTcest TM00 3aKOHOAATENeM, JINOO MPaBOIpH-
MEHHUTENEM, TH00 CyOheKTaMH, B OTHOIIEHWH KOTOPBIX OHU HAIpaBIICHBI, HO OHU
BBIHY/ICHBI MOJAEPKHUBATh 3TH LIEIHU, CPEJCTBA U UX ILIEHHOCTHOE COJEpKaHUeE.
Henw3st yTBepKaarh, 4To B COBpeMEHHOU Poccun abCoMOTHO Bee MapiaaMeHTapHH,
TOCYZIapCTBEHHBIE CITyKarue (heepaaIbHOT0 H PETHOHAILHOTO YPOBHS, MYHHIIATIAITb-
HBIE CITy’Kalllie pa3/elisioT aHTUKOPPYIIIMOHHBIE IeHHOCTH. Cpeay HUX €CTh «IIpH-
TBOpHUBIIHEC». Tak, ObIBIINE TIIaBbI PETHOHOB, KOTOPHIM B TIOCJIETHIE MECSIIbI OBLITH
MPEIbSBICHBEI OOBUHEHUSI B COBEPIICHUU KOPPYIIIMOHHBIX MpecTymuienui [17],
B CBOE BPEMs MOTIIM aKTUBHO YYaCTBOBATh B aHTUKOPPYMIIMOHHBIX MEPOIIPHUITHSAX,
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TaK Kak B CUJIy JIOJDKHOCTHBIX ITOJIHOMOYHH 3TU MEPCOHBI ObUIH CYOBEKTaMU aHTHU-
KOPPYIITHOHHOW TIOJTUTHKH.

Bo3mokeH BapuaHT, KOraa MpaBoTBOPEL] IPaBHIILHO ONpeeisieT MOTPeOHOCTH U
IeJIH, HO OITMOAeTCss OTHOCUTEIHHO CPEACTB MIPABOBOTO peryanpoBanus. Takas cu-
Tyalusi MOXKET CIIOKUTHCS B PE3YJIbTaTe PEIeriny 3apyoexHoro mpasa. [IpaBoBbie
CpPE/ICTBA, JAIOIINe XOPOIINH pe3ysbTaT B OJTHON MPaBOBOI CUCTEME, MOTYT OKa3aTh-
cs1 Hed(h(heKTUBHBIMHU TIPH UCTIONB30BaHUU B pyToii. [Ipobiema kpoercs B TOM, 4TO
OJTHOBPEMEHHO C Tiepenayeil 0ObeKTUBHOIO MpaBa B APYTYIO MPAaBOBYIO CHUCTEMY,
K COYKaJIEHUI0, HEBO3MOYKHO «TI€PECAINTh ITPABOBOE CO3HAHME, IPABOBYIO KYJIBTYPY,
IIPaBOBBIC [IEHHOCTH OOIIECTBA «IOHOPA», [IOTOMY YTO HOCHTEIISIMU ATHX ()EHOMEHOB
BBICTYIIAeT OOIIECTBO B IIEJIOM U €T0 OT/CIbHbIC WICHBI, HOHU 00YCIOBIECHBI XOJI0M
HACTOPUYECKOTO Pa3BUTHS JaHHOTO oOmecTBa [4:45].

besycnoBHo npaB B 3ToM oTHOomeHUH O. FO. BUHHNYEHKO, KOTOPBII OTMEYaeT,
YTO «IIPOIECC BECTEPHU3ALNHU POCCHIICKOTO OOIIECTBA. .. BOTHOOOPA3HO MPOUCXOIHIT
B Poccun, HO oHa MO-TIpesKHEMY OCTallach CTPaHOW a3MaTCKOM ¢ ITyOOKHMMH BU3aH-
TUHCKMMU KOPHSMH M 0CO00H CHCTEMOOOPa3yIOIICH POJIbIO TOCYapCTBa B OOIIECTBE»
[3:91]. Apxkuit mpumep stomy naet Poccust nauana XVIII Beka. Ietp Ilepsbiit, npo-
BOJIsl MOJICpPHHU3ALIMOHHBIE TPE0OPa30BaHMsl, aKTHBHO 3aMMCTBOBAJI JIJIsl TOTO €BPO-
retickoe TpaBo. Yka3 otr 23 Mapta 1714 1. «O mopsiake HacIeTOBaHUS B IBIKUMBIX
U HEABMKAMBIX UMYIIECTBAX» HAPSIY C IPYTMMU MEPaMH BBOJAMT HOPMY O HacJe-
JIOBAaHWHW HEJBIKMMOTO MMYIIECTBA B TIOJTHOM 00bEMe TOJIBKO OHUM ChIHOM. [Ipm
9TOM HaCIleZIo/IaTellb MOT B 3aBEIaHUM OIPEJIEIUTh, KOMY M3 CBIHOBEH IMepeiner
HEJIBYKUMOCTD; €CJIU 3aBelIaHts He ObLI0, TO HEABMKMMOCTh NMEPEXouIIa K cTap-
memy cbiHy. OcTajabHbIE HACIECTHUKH MTPU3BIBATINCH K HACIEAOBAHUIO TOJIHKO JIBH-
s)xumoro umytiectsa [14:151-153]. JlanHbIi mOpsI0K ObLT HE U3BECTEH PYCCKOMY
HACJIEZICTBEHHOMY TPaBY, MPOTOTUIIOM 3TOI HOBEJUIBI SIBUJIHCH €BPOTICHCKIE HOPMBI
o Maiiopare. Ho «310 — He 3aKoH 0 Maiiopare miu 0 IepBeHCTBE”, — KaK OTMEYaeT
B. O. KntoueBckuif — ... Kak €ro MHOTAA XapakTepusyloT, XoTs Ilerp u HaBoaumn
CIIPABKU O MpaBuiIax HacnenoBanus B Auruu, @panuun, Benenuu...» [7]. B tanHOM
ciayyae Ilerp ocymiecTBisieT 3aMMCTBOBaHHE KOHKPETHOTO MPaBOBOTO CPE/CTBA,
HOPMBI O €MHOHACIIEINH TS CBoMX 1ienei. Llenn yka3a — mpekparuts apoOiieHue
HMEHHMH JBOPSIH, U TEM CaMbIM YCHJIUTh SKOHOMHUYECKYIO OCHOBY 3TOTO COCIIOBUS,
CTHMYJIMPOBATh JIBOPSIH, HEMPU3BaHHBIX K HACIIEIOBAHUIO, TOCTYIATh Ha CIYXkOy, a
TaK)Ke OTPaHUYUTh KPECThSH OT U3IUIITHEH SKCIUTyaTallii CO CTOPOHBI IIOMETITUKOB,
na0bl COXPaHUTh MOJATHYIO CIIOCOOHOCTh Ha JAOJKHOM ypoBHE. Ho oHM He ObLin
JOCTUTHYTHI TI0 MIPUYMHE TOTO, YTO HOpMa O €IWHOHACIECIUU TaK M HE TPIKUIIACH
Ha POCCHUICKOW MPaBOBOW «IOYBE»: OTLBI MIPOJABAIN YacTh UMEHHS NPH KHU3HU U
pa3maBaiy IeHbI'W MIIAJIIIAM JETSAM, Opaiii 00s3aTeIbCTBA C HACIETHIUKA HEJIBUKH-
MOCTH KOMITEHCHUPOBATh MIJIAJIIIAM UX JOTFO UMEHUS U T. 1.

B 1731 1. yka3 o equHOHACIEIUN ObLT OTMEHEH C MOSICHEHUEM: «SKO HEOOBIKHO-
BEHHBIE ceMy rocymapcTBy» [16]. B. O. KitoueBckwuii, orieHrnBas JeicTBre ykasa,
ormeyan: «Ho 1 B 3TOM 3aKoHe, KaK B JPYTrHX CBOMX COLMAJbHBIX pedopmax, mpe-
o0pa3zoBarenb Majio cooOpaka HpaBbl, OBITOBBIC MOHATHS ¥ IPUBBIUKM» [7]. Hopma
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0 Maiiopare (eAMHOHACIIEINH) ISl eBponeiickoro (heoqansHoro o0mecTsa sBisiach
9HJIOTEHHOM, CJIeJI0BAaTEbHO, BCTPOCHHON B CUCTEMY IPABOBBIX IIEHHOCTEH Kak
MHCTPYMEHTaJIbHas LIeHHOCTh. B Poccuu aToMy npaBoBOMY CpeACTBY MpeIUChIBa-
eTCsl TaK)Ke MHCTPYMEHTAIbHAS POJIb, HO, K COXKAJIEHUIO, STOT HHCTPYMEHT 0e3 1IeH-
HOCTHOM Harpy3Kku, KOTopyro oH umen B EBporie, He cran paborars. Pycckue nBopsi-
HE B €ITUHOHACJIEINH HEe BUAEITH IEHHOCTH, OCKOJIBKY 3TOT MOPSA0K IPOTHBOPEUHIT
UX IPEICTABICHUIO O CIPaBEMAJIMBOM, IPABUIBHOM IOPSIIKE HACIECAOBAHMS, a OT-
croa — TpaKTHKa UTHOPUPOBAHUS, «00X0/1a» 3aKOHa.

Taxum 06pa3om, 11esTb IPABOTO PETYIUPOBAHMS, 00IaaroIas ConnaIbHON 3Ha-
YUMOCTBIO, HE MOXKET OBITh JIOCTUTHYTA B CHITYy UCIIOJIb30BAHUS MIPABOBBIX CPEJICTB,
HE UMEIOIIUX B O0IIECTBE IEHHOCTH I UMEIOIIUX HU3KYIO [IEHHOCTb.

Cpenr MHBIX 00CTOSITEIBCTB, TIOPOKIAFOIIIX COIMAITEHO-IIEHHOCTHBIE OPHEHTAITHH
npaBa BTOPOTO U TPETHETO THIIA, MOKHO Ha3BaTh MICOJIOTHYECKYIO 00YCIOBICHHOCTD
LieNed U CpeJICTB MPABOBOIO peryiarpoBanus. Hanpumep, 3akOHOAATEIBCTBO O KOJIJIEK-
TUBU3ALIH CEJILCKOT0 X03s1iicTBa B KOHIIE 1920-X —Havaite 1930-X romoB BHECIIO B 00111
CTBO HJICOJIOTHYECKH OKpAIIIEHHbIE [IEHHOCTH, KOTOPBIE PA3AEIIINCh JaJIeKO HE BCEM
KPECThSIHCTBOM, YTO BBI3bIBAJIO CYILIECTBEHHbBIE TPYAHOCTH IIPU €TI0 PeaTu3alyu.

E1te omHO#M MpUYMHOM MOXKET CTaTh KOH(QIIMKT MyOJHMYHOTO U YaCTHOTO HHTEpE-
COB. DTO WIUTIOCTPUPYET CUTYAITHs, KOTopas cloxmiack B Poccun B HostOpe 2015 .
BOKpPYT' CUCTEMBI B3UMaHMsI IIJ1aThl B CUET BO3MELIEHUS Bpe/ia, IPUUUHAEMOTIO aBTO-
MOOMIJIBHBIM I0pPOTaM OOIIETO MOIb30BaHuUs (heIepabHOTO 3HAYSHHUS, C TPY30BHKOB,
HMMEIOILUX Pa3pelICHHYI0 MAaKCUMaIbHYIO Maccy CBbIlIE 12 TOHH.

®enepanbHblit 3ak0H 0T 06.04.2011 N 68-D3 ycTaHOBHI 00513aHHOCTH BHECEHUS
IJIaThI IPH IBMYKEHNUH TI0 aBTOMOOMIIBHBIM JIoporaM (peepaibHOro 3HAYSHHsI aBTO-
MOOUJIEH ¢ pa3penieHHON MakCUMallbHOW Maccoil cBwimie 12 TOHH. J[BMkeHUE
0e3 oIyIaThI 3aMpeIeHo, ABISAETCS aIMUHICTPATHBHBIM ITPaBOHAPYIIIEHUEM, HaKa3bl-
Baercs wrpadom [ 15]. Hauano GpyHKUNOHUPOBAaHHS CUCTEMBI BBI3BAJIO HEIOBOJILCTBO
TIEPEBO3YMKOB M BOIUTEINEH, B CTpaHe MPOIILTH MacCOBBIE aKIUM npoTtecTta. B nurore
HaunHaeTcst paboTa 1Mo MepecMOoTpy B CTOPOHY MOHIKEHHS Tapu(oOB 3a Mpoe3 U
YMEHBIICHUIO Pa3MEPOB IITPaQoB.

KondmukT rmponsoren 1mo npuirHe TOT0, YTO 3aKOHOAATENb, CTPEMSICH MaKCUMAaITb-
HO YAOBJIETBOPHUTH ITyONMUHBIN HHTEpEC, He 3aTPYAHHJICS B IIOJHOM Mepe y4eCTb YaCTHBIH
MHTEpeC. DTO IIEHHOCTHOE HECOOTBETCTBHE MPUBEINIO K COLMAIBHOMY TIPOTECTY U He-
00XOIMMOCTH TIOMCKA KOMITPOMHCCHOTO BapHaHTa TIPABOBOTO PETYITUPOBAHKSI.

[locne onmcanust OTAETBHBIX OOCTOSTENBCTB, ACTCPMUHUPYIOUIMX COIMATBHO-
LICHHOCTHYI0 OPUEHTALMI0 HOPMAaTUBHO-IIPABOBBIX AKTOB, MOYKHO CJIEJIaTh HEKOTOPHIE
00001enus. B enom, connanbHO-IEHHOCTHBIE OPUEHTALMA HOPMAaTHBHOTO IIPABOBOTO
aKTa BTOPOTO THUIIA, KOT/Ia TPaBOBbIE CPEACTBA U TIETH IIPABOBOTO PETYIMPOBAHMUS COOT-
BETCTBYIOT MHTEPECAM U IEHHOCTSIM OJTHOM TPYIIIBI, 4aCTH OOIIECTBA; U TPETHEro THIIA,
KOTIa ITHOPUPYIOTCS IICHHOCTH BCETO OOIIECTBA, MOTYT IOPOKAATH COLUATBHO-IIPABOBOI
KOH(QITHKT, TTIOPOK ITPABOBOTO PETYINPOBAHUS, CHIDKAFOIHHN €r0 A(P(HEeKTUBHOCTS.

Ha pasnuunbie nposiBieHust AaHHOro (heHoMeHa yke oOpalanoch BHUMaHUe
B IopuArueckoi aureparype. Tak, 1Jis ONMCaHnsl HEHHOCTHOIO B3aUMOJECHCTBUS I'OCY-
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napcrtsa v mpaBa A. H. baOeHKO BBOIMT TEPMUH «apXEOJIOTHs BIACTI. « ITOT TEPMUH
I0Ka3bIBACT HECOOTBETCTBHE TEOPETUUECKHX IIPOBO3IIAIIAEMbIX [IECHHOCTEN peaIbHbIM
LEHHOCTSAM IpaBa U MOJUTHKU... YeM OoJblle pa3pblB MEXy MPOBO3MIAIAEMON H
peaylbHON CHUCTeMaMH LEHHOCTEH, TeM MeHee d((PEKTUBHBI JIEHCTBYIOUINE 3aKOHBI,
JeicTBytomias cuctema mnpasay [2:31-32]. Ilpu u3yyeHun cOLMAIbLHOIO MEXaHU3Ma
npaBoBoro perynuposanus B. M. Cpipbix 00paTiil BHUMaHHE Ha TO, YTO B COBPEMEH-
HOM OOILIECTBE BCTPEYAIOTCS CIIy4au, KOTja CyObEeKThl «B CBOUX JICHCTBUAX U IIOCTYII-
Kax pyKOBOJICTBYIOTCS] HE HOpMaMH IIpaBa, a MPOTHBOPEYaIliMKI UM HOPMaMH MOpaJIH,
TPaIUIHASIMI; aBTOP PACCMATPUBAET 3TO KaK KOH(MIMKT MpaBa M COIMAIbHBIX HOPM,
KOTOPBIN BO3HUKAET «BCIICACTBUE 3aKPEIUICHUS IPABOM LICHHOCTHBIX OPUECHTALUK U
MHTEPECOB, KOTOPBIE TPOTUBOPEYAT IEHHOCTHBIM OPUEHTAINSIM M HHTEpECaM OT/IeIIb-
HbIX colanbHbIX rpynm» [13:109]. Mccnenosarens H. FO. Paesa, ananuzupys cBsA3b
MEXKIy IOPUANICCKUM KOH(QIMKTOM M HUTHIIU3MOM, OTMEYAET, YTO «IPaBOBOM KOH-
(hMUKT — 3TO KOH(IIUKT IICHHOCTEH, B X0I€ KOTOPOTO IPOTHBOIIOCTABIIIOTCS COO-
CTBEHHBIC HHTEPECHI OOIIECOIUALHBIM [IEHHOCTHBIM cucteMam» [ 12:14-15].

B nensx nanpHeRIIero uccie0BaHus 3TOT0 HEraTUBHOTO SIBJIICHUS B ITPaBe Mpe/l-
JaraemM AJisi ero 0003HaYCHUS BBECTU TEPMUH «LICHHOCTHBIN TUCCOHAHCY.

Hucconanc (ot p. dissonance — «HECTPOIHO 3BY4y») — TEPMHUH, 03HAYAIOIINH
HErapMOHUYHOE COYCTAaHHE MY3bIKaJbHBIX 3BYKOB, HECIUTHOE 3BYy4aHHE TOHOB;
B [IEPEHOCHOM 3HAY€HUU — TO, YTO BHOCHUT Pa3Jiaj, BCTYNAET B IPOTUBOPEUUE C
qeM-HUOY/Ib; TaK)Ke HECOTIIACOBAaHHOCTH, HECOOTBETCTBHE [11].

LleHHOCTHBIM TUCCOHAHC MEXaHM3Ma MPAaBOBOTO PEryIMpPOBaHUs — (EHOMEH
COILIMAJIbHO-TIPABOBON peanbHOCTH, 3aKJIIOUAIONINIicS B TPOTUBOPEUNH, HECOOTBET-
CTBMH MEXAY LIEHHOCTSIMHU, IOMUHHUPYIOIIMMH B 00IIE€CTBE (WM €r0 YacTu), U LieH-
HOCTSIMM, TPAHCIMPYEMBIMU IIPABOBBIMU CPEJCTBAMH, BIEKYIINN UCKa)KEHUE MeXa-
HU3Ma MPABOBOTO PETYIUPOBAHMS U CHIDKEHHE ero 3(hpeKTuBHOCTH.

AHalu3 NposBICHUHN LIEGHHOCTHOTO IMCCOHAHCA MEXaHU3Ma IIPABOBOIO PEryJv-
pOBaHUA MO3BOJISAET BBLACTUTH CIEIYIOIINE ero MPU3HaKH.

Bo-nepBbIX, IEGHHOCTH, BOIUIOIICHHBIE B IPABOBBIX CPEICTBAX, B IEPBYIO OUEPEb,
B HOpMax IpaBa, He COOTBETCTBYIOT LIECHHOCTHOMY <JIaHIaTy» TOH cepsl 001Ie-
CTBEHHOH >KU3HU, KOTOPAs IIOIBEPraeTcsi IPaBOBOMY PErYJIMPOBAHUIO.

Jlo MoMeHTa Havasla MPaBOBOIO PETYIMPOBAaHUS OOIIECTBEHHBIX OTHOLICHUH
Yy UX YYaCTHHUKOB Y)K€ CYIIECTBYIOT ONpeAeTeHHbIE [[EHHOCTHBIE YCTAHOBKU: OHU
MOT'YT OCO3HaBaTh, KAKOH pe3yJIbTaT JaHHOM 0OIIECTBEHHOM CBS3U SBISETCS U HUX
Ooutee JKenarenbHbIM, TAKXKEe BO3MOXKHA IEHHOCTHAs UG PepeHInaIus CPeACTB Mo-
aydeHus pesyasrata. C Ipyroil CTOpOHBI, HOPMbI, KOTOPBIE PErYIUPYIOT JaHHbIE
OTHOILIEHUS, B TIPOLIECCE UX CO3JaHMs MOJYUYMIIN [IEHHOCTHBIN «3apsii», OTIHYato-
IIUICS OT IIEHHOCTHBIX YCTAHOBOK PEryInpyeMoi cepsl.

Bo-BTOpBIX, BOILIOLIEHHE HOPMAaTHBHOTO aKTa, COACPIKALIECIO JTUCCOHUPYIOLINE
LIEHHOCTH, B peaJIbHyI0 IIPAaKTHKY O0IeCTBEHHON XHU3HHU. be3 peannzaium HOpM, co-
JepxKalux TUCCOHUPYIOIUE LIEHHOCTH, JUCCOHaHca He Bo3HuKaeT. He BcTynus
B IIPABOOTHOIIEHHUE Ha OCHOBE LICHHOCTHO-ANCCOHUPYIOIIEH HOPMBI, CyOBEKThI IIPaBO-
BOTO BO3/EHCTBHA THMOTETHYECKH IMPEANONIaraloT ¥ MOTYT JaKe apTHUKYIHPOBATh
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HEJI0CTaTKH 3Toi HopMbI. HO, TOJIBbKO 1OMaB HEMOCPEACTBEHHO M0/ BIACTHO-TIPABOBOE
pETYISTUBHOE BO3ACHCTBHUE, CyOBbEKTHl 0CO3HAIOT, OLIYILIAIOT B MOJHOW Mepe Mmopoy-
HOCTb LIEHHOCTHOTO HECOOTBETCTBU. B nTOre, HauMHaeTCs OMCK aJIrOPUTMOB YXOJa
U3-TI0] PETyIATUBHOIO BO3/IEHCTBUS TAaHHOW HOPMBLYTO BEJET K MCKaKEHUIO MeXa-
HHM3Ma [IPABOBOTO PETYIMPOBAHUS U CHIKEHHIO ero 3()(EeKTUBHOCTH.

B-TpeTbux, TpaHciupyeMble IPAaBOBBIMU CPEACTBAMU LIEHHOCTH HE Pa3JIeIstoTCs
OOJBILIMHCTBOM (MJIM CYIIECTBEHHOH YacThlO) WICHOB COLMATBbHON OOIIHOCTH, yda-
CTBYIOIIMX B PETYJIHPYEMBIX OOLIECTBEHHBIX OTHOLICHHX. CII0KHO HAalTH 3aKOHO/A-
TEJIbHBIN aKT, KOTOPBIH OBl OTpa<asl IEHHOCTH 1 YJIOBJIETBOPSUT MHTEPECH] BCEX WICHOB
o011ecTBa, MOJABEPracMbIX MPABOBOI peryiaMeHTAIMU C ero cTopoHbl. Ho B naHHOM
CHUTYAaIIMH IUCCOHAHCA HE BO3HHUKAET, U IIPABOBOE PETYIUPOBaHKE JOCTATOUHO (D peK-
THUBHO (€CIIM Ha HETO HE JICHCTBYIOT KaKHe-TO UHbIe HeraTHBHBIC sBIeHMs). st cOost
B MEXaHW3M€ MPAaBOBOI0 PETYJIMPOBAHUS U B COLUATBHBIX MPOLECcCcaX JIOKHA OBITh
HaKOIUIEHA «KPUTUUYECKAsl MAaccay» yYaCTHHKOB OOLIECTBEHHBIX OTHOILICHUH, KOTOPHIC
HE pa3JesIAIoT TPAHCIUPYEeMble IPAaBOBBIMU CPEICTBAMHU LIEHHOCTH U MPOAYLMPYIOT
«aedeKTHbIe» MozIeNH nmoBeAeHus. [lokazarenn «KpUuTHIeCKOH MacChDy MOKHO TIpeI-
HOJIOKHUTH TUNIOTeTHYecKr. OHa TOCTHraeTCs TOra, KOIia OOJIBIIMHCTBO (MM 3HAYH-
Mas Tpymia) cCyObeKTOB OOIIECTBEHHBIX OT-HOIICHUH, PEryIUpyeMbIX HOPMATHBHO-
MIPABOBBIM aKTOM, HE Pa3JIeNIAIOT €ro IEHHOCTHOM OpueHTauy. FIMeHHO rociie 3Toro
KOJIMYECTBO Ie(PEKTOB B peasTU3alliy MPABOBBIX HOPM TOTO aKTa MOXKET CTaTh KPUTH-
YEeCKHUM, a OTHOILIEHHS YIOPSIIOYEHHOCTH MOTYT CMEHHUTHCS B CAMBIX KpaiHUX CUTya-
LUSX COLHATBHBIM MTPOTECTOM, B3PBIBOM, B 00JI€e YMEPEHHBIX CIIydasx 3TO ONMHChIBA-
eTcsl TEPMUHAMH «3aKOH He paboTaeT, «3aKOH O0XOAAT» H T. JI.

B-4eTBepThIX, HCKaKEHHE MEXaHM3Ma IIPaBOBOTO PETYIUPOBAHUS U CHIDKEHHE €T0
9 PEKTUBHOCTH OTHOBPEMEHHO SIBIISIETCS M IPU3HAKOM, U HETATUBHBIM ITOCIIE/ICTBHU-
eM. LleHHOCTHOE HECOOTBETCTBHE TOJIKAET CyObEKTOB IPABOBOTO BO3ACHCTBHUS K ITPO-
JyLHMPOBAHUIO MOBEIEHYECKHUX MPAKTHK, KOTOPblEe HE MPEIyCMOTPEHbI MPAaBOBOM
MOJIENTBIO 33JJaHHOM 3akoHOnaTeneM. CieoBaTeIbHO, MEXaHU3M ITPABOBOTO PETYIIU-
poBaHus ofBepraeTcs AeopMaIiy, CHUKASTCSl KAY€CTBO PETyIUPOBAHUSL.

B nenom, npoBegeHHOE UCCIEJOBAHIE aKTyaTH3UPYET U apTUKYIUPYET Mpodie-
My HEHHOCTHOTO HECOOTBETCTBMs B IpaBe. BBejqeHue KaTreropuu «1eHHOCTHBIN
JMICCOHAHC) BKIIIOYAET B MPEMETHYIO cpepy HCCIleioBaTelNeii IpaBa ON1uCchIBaeMbIe
STUM TEPMHUHOM SIBIIEHUS 1 ITPOIIECCHI, CTABUT 33/1a4y WX JaJIbHEHIIIero NCcCIe0BaHus,
MOMCKA MMyTel X MPeayNpeKIeHNs U IPEOJOTICHHUS.
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Abstract

The article analyzes the impact of the axiological sphere of society on the mechanism
of legal regulation, which is rather relevant to study under the conditions of searching for new
implements of improving the efficiency of legal regulation, as it helps to understand the causes
of lowering efficiency. In this work the author has established three types of socio-axiological
orientation of regulatory legal acts. Two types of this orientation may lead to the blemishes
of legal regulation if the axiological wording of the act: 1) corresponds to the interests and values
of one group, the part of the society, or 2) ignores the values of society. The author also suggests
introducing the term “axiological dissonance” in order to describe this negative phenomenon
of social and legal reality (if implemented to the mechanism of legal regulation). The notion lies
in contradiction and discrepancy between the values, which dominate in the society (or in its
part), and values, which are represented by the legal arrangements; axiological dissonance also
entails the disfiguration of mechanism of legal regulation and reduction of its efficiency.
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