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O IIOHATHUN OBA3ATEJIBCTBA B I1IYBJIMYHOM IIPABE.
ON THE NOTION OF OBLIGATION IN PUBLIC IAW

AHHOTAIIHS. Cmamoes nocssujena noHamuro ob6s3amenvcmsas 8 nybauunom npa-
se. B neil paccmompennst pazauunvie sudvl 0013a4MeEAbCME, UX 360A10Y4US, NPUBOOUMCS
Kaaccugurayus 0b6s3amenvcms 6 nybAULHOM NPase U coomuouenue nonsmutl «0613a-
menvemeos u «OMHOCUMENbHOe UMYU,eCMBeHHKOe NPABOOMHOWUeHUe», 0c0b0e 8HUMAHUE
yoeneno pacxodnvim obaszamenvcmsam 6100xcemos Owodacemnot cucmemor Poccutickol
Dedepayui.

Ouesudnoi mendenyuetl nociedneeo spemenu 6 PUOUYecKoll Hayke U 3aKOHO-
damenvcmee CMai0 NEPeHecenue YUSUIUCMULECK020 NOHAMULHO-KAMe20pualvbioao
annapama 6 cepy nybauirnoeo npasa. OOHUM U3 ee npumepos cmaio 0653ameivbcmeo.
B yensx nayuno20 0CO3HAHUE NOHAMUSA «00A3aMenbemseo» 8 NYbaudHO-1pasosol cge-
pe paccmampusaomes 6onpocvl: 1) wmo caedyem noHumams no0 nybautLHbiM NPABOM;
2) 26AAIOMCS AU «2PAACOAHCKO-NPAB0soe 0623ameabcmeo» U «nybauLHO-NPasosoe 065-
3amenvcmeos pasHo8UOHOCMAMY e0UH020 NOHAMUs «06A3amenvemeos Uiy ux ciedyem
PACCMAMPUBAMb 8 KAYECmEe CAMOCMOSMENbHbIX NOHAMUL, UMeuux cobcmeerHoe
codepacamenvroe Hanoinerue; 3) 6 4uem cocmoum cooepicanue nonsimus «obszamens-
Ccmeo» 8 nyOIUUHOM npase.

Hcnonvzosanue maxoil kameeopuu Kax 06s3amenbcmeo 6 nyObaudHOM npase He mojib-
KO donycmumo, Ho u Heobx00umo, NOCKOAbKY 0bujecmeenHble OmHOWeRus, onocpedye-
Mble um, He mozym 0becnedusamvcs UCKAIOUUMEIbHO 8AACMHbIMY, UMNEPAMUEHOIMU,
KORQOPpMUCMCKUMY CPLOCMBAMY.

SUMMARY. The article focuses on the concept of obligation in public law.
It discusses the different types of obligations, their evolution, classification of obligations
in public law and relations between the concepts and the relative commitment property
relationship. Special attention is paid to budget expenditure obligations of the Russian
Federation budget system.

One of the latest trends in the legal science and legislation is the conveyance
of the civil law concepts to the sphere of the public law, with the commitment being
the example of it.

To comprehend the concept of "commitment” in the public-legal sphere, the author
considers two questions: 1) what exactly should be understood as the public law;
2) whether the “civil law obligation” and "public law obligation” are only the variants
of a single concept — “obligation” or they are totally different with their own independent
content; 3) what is the content of the notion “obligation” in the public law.

© PIrBOY BIIO Tromenckuli zocydapcmeentsiii ynusepcument


mailto:Emelyanoff74@mail.ru

88 © M.B. Aganacves, A.C. Emenvanos

The author considers that such category as “obligation” is necessary to be used
in public law, since the public relations, mediated with it, can not be regulated only
by authoritative, imperious, conformist means.

K/IIOYEBBIE CJIOBA. [ybauunoe npaso, obssamenibcmeo, pacxodnoe 00s3a-
menvemeo, ucnoinenue 0013aHHOCMY N0 yniame Haa0208 uau cbopos, 6rodxcemmuoe
06s3amenvcmeo, ucnoanenue 00a3amesvcmea, NPUKYUNbL UCNOAHEHUS 0043amebvemea
6 nybauunom npase, epancdancKoe npaso.

KEY WORDS. Public law, commitment, expenditure commitments, the obligation
to pay taxes or fees, budgetary commitment, performance of an obligation, principles
of performance of the commitment in public law, civil law.

OueBHIHOHN TEHAEHIMEHN TTOCTETHETO BPEMEHH B I0PHINUECKON HAYKe W 3aKOHO-
JATeNbCTBE CTAJNO TepeHeCceHHe HUBUJIUCTHUECKOTO MOHATHHHO-KATETOPHATIBHOTO
ammapata B cepy mybanuHoro mpaBa. OHAM U3 ee IPUMEPOB SIBJSETCT 00sI3aTeNb-
ctBo. Emme Ha py6Geske HACTOSIETO W TPOIILIOTO BEKOB PA3BEPHYJIACh TUCKYCCHS 00
0093aTeTbCTBEHHOH MTPUPOJIe HAJOTOBBIX MPABOOTHOIIIEHNH, OHAKO KOHIIEMITUST Ha-
JIOTOBOTO 00513aTeIbCTBa He Oblia TMOAJepkaHa 3akoHofgaTenem. Heckonmbpko wHast
CUTYAIUs CIOKHUIACH B OIO[PKETHOM TIPaBe, B KOTOPOM BHEIPSEMBIH MPOTPAMMHO-
LIeNI€BOH TIOJXOfl OCHOBBIBAETCS HA 3aKOHOJAATENBHO 3aKPEIVIEHHOM IOHSITHU Pac-
XOHOTO 00sI3aTeNbCTBA.

HayuHoe oco3HaHVe IMBUTUCTHIECKOTO TTIOHSITHS «00513aTETBCTBO» B Ty OJIHIHO-
mpaBoBod cepe TpeGyeT OTBETA HA TPH O CYTH CAMOCTOSTENBHBIX Borpoca: 1) 4to
cHeyeT MOHAMATD TIOf, Ty OJIUIHBIM TIPaBOM; 2 ) SIBJSIIOTCS JIH «TPak JaHCKO-TTPABOBOE
0093aTeNbCTBO» U «ITYOJMUHO-TIPABOBOE 0OSI3aTENBCTBO» PA3HOBHIHOCTIME €THHOTO
TIOHSTAST «00SI3aTENBCTBO» HJIM JKE& WX CJeIyeT PAacCMaTpPUBaTh B KadeCTBE CaMO-
CTOSITETBHBIX TIOHATHH, UMEWIINX COOCTBEHHOE CO/lepKATebHOE HAIOJHEHUE;
3) B UeM COCTOUT COAePKAHHUE TIOHSATHS «00I3aTebCTBO» B MyOanaHoM mpase. dop-
MaT HaCTOMIIeR CTaThbH He MO3BOJISIET 000CHOBATb aBTOPCKUU TOIXO, IO BCEM VKa-
3aHHBIM Bompocam. CBOIO 3alady aBTOPEI BHASAT B TOM, UTOOBI HX MTOCTABUTh, OTIPETIE-
JIUB TEM CAMBIM BEKTOP COOTBETCTBYIOIIETO HAYIHOTO UCCIEIOBAHHUS.

BriepBrie paBo Ha "actHoe (jus privatum) v mybauunoe (jus publicum) 6v110
pasfeNeHo B KJIACCUYECKHH TEPHOA, PUMCKOTO TIpaBa. Takasd Kiaccu(pUKaIUs 1pa-
Ba CBSI3BIBAETCS C MMeHEM OJIHOTO M3 HaubGoJsee BBIJAONMXCH PUMCKHUX IOPHUCTOB
Homuips ¥ apnuada (170-228), KOTOpbIH YKA3EIBAJI, UTO: «.. Iy OJIHYHOE IPABO €CTh
TO, KOTOPO€ OTHOCHUTCSI K COCTOSIHHIO PHMCKOTO TOCYAapCcTBa, YaCTHOE TIPABO €CTh
TO, KOTOPO€E OTHOCHUTCS K TI0JIb3e OTJEbHBIX JIHII, OO CYIIECTBYET MMOAb3a Ty OIMd -
Has ¥ TI0JTb3a YacTHas..» [1]. [leseHne nmpaBa Ha YacTHOe U TTyOIMUHOE TTPU3HABA-
Joch U HccnepoBatensamu HoBoro Bpemenu: I1.JI. Monteckwe [2], T. To66com [3],
I'.Terenem [4] v ap. JaHHad Kaaccr(pHKAaINs IIpaBa NOAIepKHUBAIaCh U GOJBITHH-
CTBOM OTeYeCTBEHHBIX JOPeBOJIOIHOHHBIX topuctoB: H.M. KopkyHoBBM [5],
I1.1. Hosropoaueseim [6], JLU. Ilerpaxunxum [7], T.®. Illepmenesuuem [8] u ap.

OmHaKo, B CBS3H C fleJIeHWEM IIpaBa Ha YacTHOe U MyOJINYHOe, KOTOPOE SIBJSET-
cs OHUM M3 Hauboliee pPaHHUX, B IOPUANUUECKON HayKe chopMHUpPOBATACh H IO CHX
nop Ge30roBOPOYHO He pellleHa TpobiemMa OCHOBAHHMS ([IPU3HAKA, KPUTEPHS) TaKOH
knaccudpukampu. O6ycIoBIeHa oHA TeM, UTO JaHHAd KIaCCH(pHKAIUI MpaBa HMeeT
He TOJBKO CTElMATbHO-IOPHINUECKYIO TIPHPOAY, TPEOYIOMYI0 TEOPETHUECKOH apry-
MEHTAIlWH, HO COMlepXKAaHWe, BBIXOASIIEe 3a TPelelbl COOCTBEHHO HOPUIMUECKOH
HayKH, o0ycaaBiuBamiiee ee GUIOCOPCKOe 0CO3HAHNE U HAEOJOTHUECKOe 0OOCHO-
BaHue [9]; [10].
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B coBeTckuii mepros MMeHHO HAeOJOTHUeCKass (MapKCHCTCKO-JIEHWHCKAS) CO-
CTaBJAIONAA O0YCIOBHIJIA TIONHBIH OTKa3 OT pasfiefieHHs IpaBa Ha 4acTHOe U ITy-
OJMYHOE: «.. MBI HUUETO “4acTHOTO  He TIPU3HAEM, JIS HAC BCe B 0OJACTH XO3IHCTBA
€CTb TTyOJUYHO-TIPABOBOE, a He YacTHoe..» [11].

BoccraHoBieHre HccIenyeMol KIacCH(pUKANN Hadaloch Ha py6eike MPOIILIO-
TO U TEKYIIIETO BEKOB, B paMKax (DOPMHUPOBAHNS COBPEMEHHOHN OTEUECTBEHHOH MPaBO-
Bo#l cricteMul. 10.A. TUXOMHPOB ompeeu My OIMIHOE TPaBO KaK (PYHKI[MOHAIBHO-
CTPYKTYPHYIO TIOACUCTEMY TIPaBa, BHIPaXKAIYO MyOINYHbIE HHTEPECH W PETYJIHU-
PYIOILYIO TIPEUMYIIIeCTBEHHO 5a30BEIE, BJIACTHEIE, YIIPaBIE€HUECKHE, SKOHOMHUECKHE,
COLaNbHBIE U MEXKTOCYAapCTBeHHbIe oTHOMIeHus [12]. B ero HayuHBIX HccaenoBa-
HUSIX OB CPOPMUPOBAHEI TEOPETHUECKHE OCHOBHI Ty OJIMIHO-TPABOBEIX HHCTUTYTOB,
ompefiesieHbl (PYHKUIUK MyOJINYHOTO TPaBa, MyOJHYHO-TIPABOBOTO TIOBeAeHHs, 060-
CHOBaHA Hay4yHas KOHIEIIUS HHTepeca B MyOJHUHOM HAIMOHATBHOM TIpaBe, Ha-
MeUeHBl OCHOBHBIE HATIPABJEHUS PA3BUTHS TEOPETHUECKUX HWCCIEIOBAHWHA B ATOH
cpepe [12]; [13]; [14]; [15]-

[Ipu3HaBag B leJJoM HEOOXOMUMOCTD BEI/IEJIEHUS B TTPaBe YACTHOH M MyOIHUHOH
COCTABJSTIONINX, HEOOXOIUMO 06pPATHTh BHUMAHWE Ha TO, UTO B OTEUECTBEHHOH OPH-
CTIPYAeHIINN B CHJY YKa3aHHBIX BEIIE TIPUYUH H3HAUaTbHO He C(OPMHPOBANACH
T depeHITMAIAS [IEHTPOB U OCOOEHHOCTEH TIPABOBOTO PETYJIMPOBAHHS, KOTOPAs
moryia 66l OBITh aJeKBATHO ONHCAHA KATETOPUSIMH ITyOJIMIHOTO W YACTHOTO TIPABA.
JlaHHOe 06CTOSITENBCTBO HEOOXOAUMO VUUTHIBATE B IIPOIECCE OCMBICIEHHS CAMOTO
TIOHSITASL «ITyOJINYHOE TIPaBO» W TIOHSITHS «00s13aTeIbCTBA B MyOINIHOM TIpaBe». Tak
JKe CcleyeT UMeTh B BUIY OTCYTCTBHE TIPEEMCTBEHHOCTH B UCIIONBb30BAHUN TEPMHUHA
«y6IMYHOe mMpaBo». CaM paccMaTpPUBAaeMBIH MPOLIECC MPABOBOTO W HAYUYHOTO pas-
BUTHSI He JIOJKeH CBSI3BIBATBCS HHU C Pelellded PHUMCKOTO IIpaBa, HU C COBPEMEH-
HBIMH WHOCTPAHHBIMH 3aMMCTBOBAHHUSIMH.

Kax otmeuasioch BBIITe, CAMO TIOHSTHE «00s13aTETBCTBO» MMEET IMBUINCTHIECKHE
KOpPHH 1 JI0 CAMOTO TIOCTIETHETO BPEMEHH HCTIOb30BaI0Ch HCKIIOUUTELHO B PAMKAX
rpaxaaHckoro mpasa. OJWH U3 aBTOPOB B CBOUX TIPEBIAYIINX NCCAEAO0BAHUSIX TTPH
pPacCMOTPEHWH HAaJOTOBBIX TPABOOTHOIIEHHH OOOCHOBBIBAN HEIKENATENbHOCTh HC-
MOJIb30BaHHS JaHHOTO TePMHUHA B Ty6IMYHO-TIpaBoBoi cdepe [16]. OnHako cutyamys
KapAWHaJbHO MTOMEHSJIach Mocje BHeceHNd B DiomkeTHbIA Koaekc Poccuiickon Pe-
Jepalii W3MeHeHWH, CBA3aHHBIX C BHEJPEHHEM MPOTPAMMHO-LIENEBOTO TIOIXOMA.
Cam 3aKOHOJATeNb HE TOJBKO JIETaNU3yeT TEPMHUH «00S3aTeNbCTBO» B ITyOIHIHO-
paBoBOU cepe, HO U PACKPHIBAET COflepPIKaHNE JAHHOTO MOHSTHSI, TaeT KJIacCupH-
KalliIo TaKUX 00s13aTebCTB.

HMHCTHTYT 06513aTenbeTBa OBLT H3BECTEH ellle APeBHEPUMCKHM fopuctam [17]; [18];
[19]. B HcTOYHHKAX PUMCKOTO TIpaBa 00s13aTelIbeTBO (0bligatio) onpesenseTcs cle-
Jytonmm obpasom: 1) «O653aTebCTBO TIPEACTABISIET COOOH MPABOBbIE OKOBBI, B CHITY
KOTOPBIX MBI MPHUHYKAAEMCS YTO-HUOYAb HCIOJHATHL COTJIACHO 3aKOHAM HAIIero
rocymapctBar (1.3.13. pe.); 2) «CyImHOCTD 0093aTeNBCTBA COCTOUT HE B TOM, UTOOBI
C/leNaTh HAIAM KaKOH-HUOYAb TENECHBIN MPeIMET HIH KaKOH-HUOYAb CEPBUTYT, HO
YTOOBl CBSI3aTh Mepe/ HaMHU APYTOr0 B TOM OTHOIIEHHH, YTOOB OH HaM YTO-HUOYIb
Jal, clesal WiIn IpefoctaBui» ([lasen, D.44.7.3). TIpn 2ToM HM3Ha4YaJIbHO apXande-
CKOe PHMCKOe YacTHOe TIpaBo (ius civile) He BHAENSINO 0693aTeNbCTBO B KAUECTBE
efNHON abcTpakTHON Kateropuu (obligatio), a onepupoBaiio OTAENbHBIMA OTpe/e-
JIEHHBIMH 0043aTeIbCTBEHHBIMU (popMaMu. B cBoedl 3pesoii (popme 06g3aTENBCTBO
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B PUMCKOM TIpaBe 3aKJIIUalo B cebe, ¢ OMHON CTOPOHEI, «IIpaBo TpeboBaTh», C APY-
TOfl CTOPOHBI — COOTBETCTBYIONIYIO 3TOMY TIPaBY «00S3aHHOCTH WCIIOJHUTH TPebo-
BaHHUe», UIU «10ar» [17]; [18].

AHaTOTHYHBIH TOAXOA K 0OS3aTeNbCTBY OBLN YHACJHEe[O0BaH KJIaCCHYECKOH He-
MelKOH HUBUJIHCTHKOH [20], U3 KOTOpOH IMepeles B OTeYECTBEHHYIO TPaIaHCKO-
MIPAaBOBYIO HayKy AOPEBOJIOLMOHHOTO Nepuoaa. Tak, Hanpumep, M. A. TTokpoBcKui
OTMeYal: «.. 0053aTeNbCTBO SIBASETCS (POPMOH IOPUINUECKUX, UaCTHO-TTPABOBHIX OT-
HOUIeHHH JIHL K JULaM. KoHeuHo, U BelllHOe MPaBoO CO3[aeT H3BeCTHLIE OTHOIIEHHUS
KO BCEM UJIeHaM TPaXKJAHCKOTO OOIIecTBa (BCIKHH 00513aH BO3AEPKUBATHCS OT Ha-
PYIIEHUS] MOEH BIACTH Hajl BEIb0), HO 3TH OTHOIIEHHS SIBJSIOTCS JIUITh OTPaKeHH -
eM IpaBa Ha Belllb, €r0 JONOJHEHHeM U MOCPeACTBEHHBIM pe3yJjbTaToM. PaBHBIM
006pa3oM 1 0053aTeNbCTBO MOJKET UMETh CBOEH IIENBI0 MPEAOCTABIEHHE KPEAUTOPY
Kakou-1ubo Belll, HO HETOCPeICTBEHHO OTHOIIEHHS MEXAY KPEIUTOPOM H 3TOH
Bellbl0 OHO He CO3/aeT: TAKOe OTHOIIEHHEe MOXKeT SBUTbCS TOJbKO KaK pe3yJbTaT
UCTIONHeHNs 00si3aTenbeTBa. OOUMM Ke HasHAUeHHEM 3TOTO TIOCJETHETO TBJSETCS
YCTaHOBJIEHNE U3BECTHOT'O OTHOLIEHHS MeXAY ABYMS JULAMH, B CHIY KOTOPOTO OHO
U3 HUX (JOJIKHUK) JeaeTcs 00S3aHHBIM K H3BECTHOMY CIIEIMaNbHOMY TOBEIEHHIO
(meficTBHIO WM Oe3feHCTBHIO) MO ajapecy Apyroro (kpeautopa). O693aTesNbCTBO,
TAaKUM 0OPa30M, CO3MAeT B M3BECTHOM OTHOIIEHWH HEKOTOPYIO CBSI3aHHOCTH BOJH
JOJKHUKA, HEKOTOPOe — TMIpexK/e BCero MCUXUUeCKoe — MPUHYXKAEeHHe AJ9 Hero,
U C 3TOH TOYKH 3PeHHS BCIKOE 0OSI3aTENBCTBO MOMKET OBITh XapaKTePHU30BaHO KaK
YyacTHAas HOpMa TOBeJeHUd 179 AO/DKHUKA B UHTepece KPeAUTOPa, KaK HEKOTOpOoe
CTIeIHaNbHOE «I0JIIKEHCTBOBaHNEe» (I0MT)..» [21].

ITocne 1917 roaa, kak otmedaeT O.C. Modde: «.. B OTIHYHe OT (OPMUPOBAHUS
mpaBa cOGCTBEHHOCTH, HAUABIIETOCS TIO/T, BO3/IEHCTBHEM TIEPEBOPOTA B SKOHOMHUECKIX
OTHOIIEHUSX YK€ C TepBbIX AHed mocie mobeasl OKTIOPECKOH PEBOMIOINH, CTAHOB-
JieHHe 00s13aTeTbCTBEHHOTO TIPaBa 3aTOPMO3UJIOCH Ha BECh MEPHOJ, BEI3BAHHOTO BO-
€HHBIM KOMMYHH3MOM CBEPTHIBAHUS 3KOHOMHWUECKOT0o obopoTa. 1 XoTd, 1o JaHHEIM
A B. BeHennkToBa, 0653aTeIbCTBEHHBIE TIPABOOTHOIIEHHS OTHIONb He HCUEPITBIBAHCE
TOrJA OJHHM TOJbKO HAUMOM IIACTYXa B JepeBHe, OHH, KakK yTBepxkaaia A.T. Tomx6apr,
BCe K€ He JOCTHrald MacIiTaboB, AOCTATOYHBIX [Js TOSBAEHHS MPaKTHUECKOH
HYK/Il B 00PA30BaHUH 3aKPETIAIONNX UX IPaXkJaHCKO-PABOBBIX HHCTUTYTOB. Ta-
Kad HyXKJa BO3HHUKJA C TMePexXoJoM K HAMY, U NPSIMbIM OTKJIHKOM Ha Hee, TOMHMO
psa CaMOCTOSITEBHEIX HOPMATHBHBIX AKTOB, SIBUJIUCH TIOCBSIIIEHHEIE 00s13aTeslb-
CTBEHHOMY MPaBy caMble 3HAUUTebHBIE IO 00beMy pa3fienbl 'K consHBIX pecyOauk
20-x rogos. K Tomy Ke BpeMeHU OTHOCHUTCS 3aKJaJblBAHUE TEePBBIX OCHOB YUEHHUS
06 obs3atenbcTBax B CCCP, BKIto4as MHOrooGpa3Hble YCHIHS, HallpaBJieHHble Ha
PACKPBITHE CaMoro UX MOHSITHS..» [22]. Hanee O.C. Modde moguepkuBaert, 4To Co-
BETCKasl LIMBUJIUCTHKA B YACTH UCCIEAOBAHUS OOSI3aTENBCTB COXPAHUJIA TPATUIAN
JOPEBOJIIOLIMOHHON TPaKAaHCKO-TIIPABOBOH HAVKH, MpeAnojaraliie paccCMoTpeHue
JAHHBIX [PABOOTHOILIEHUH B PaMKaX UX SKOHOMHUUYECKOU IPUPOJLL, HA OCHOBE aBTO-
HOMHUHU BOJIM CTOPOH U OTCYTCTBUS MPUHLIMIHNAJBHOIO 3HAUEHHUS «BJACTH U TMOAYH-
HeHUS» [22].

OCHOBBHI COBPEMEHHOTO TIOHUMAHUS 00S3aTeNbCTBA B I'PAaXKAAHCKOM TIpaBe ObLIH
3aJlo’KeHbl UMEHHO B COBETCKMH Tepuoj B HcciaenoBaHusx M.M. Arapxosa [23],
N.B. Hosulikoro, JLA. Jlynua [24] u yxe ynomsayTtoro Beilie O.C. Mode [25].
Hmernro 6 a3mo spems chopmuposaioce CoBpemMeHHoe noHsmue obsa3amenpcmsa,
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nod KOMOopbiM NOHUMAEMCs: OTHOCUTEBHOE I'PaXKAaHCKOe TIPABOOTHOIIIEHHE, OT0-
CpefyIoliee TepeMellleHne MaTepPUANbHBIX OJar M HHBIX Pe3YJbTATOB AeSITelbHOCTH
CYOBEKTOB (T.e. UMeIOIee UMYIIECTBEHHBIA XapaKTep), B CUIY KOTOPOTO OTHO JHUIO
(momKHAK) 0653aHO COBEPIIUTD 0 TPeGOBAHUIO APYTOro JUIA (KPeAUTOpa) onpese-
JieHHbIe IeHCTBUS UM B CHJTY 3aKOHA BO3JEPXKATHCS OT HX COBEPIIEHNS], a KPEAUTOD
BIIpaBe TPeBGOBATH OT AONKHUKA WCIOTHEHHUS] JaHHOH 00SI3aHHOCTH.

Kak yxke oTMeuanoch BHIIle, JeTaqbHOE ONpefie/leHHe 00513aTebCTBa TIPHMEHH -
TeJbHO K MyOJUYHOMY TIPaBy TOJYUNAIO TOJNBKO B OIOIKETHOM 3aKOHOJATENBCTBE!
«pacxofHble 00S3aTeNbCTBA — OOYCJIOBJIEHHBIE 3aKOHOM, WHBIM HOPMAaTHBHBIM
MIPABOBLIM aKTOM, IOTOBOPOM HJIH COTJIAllIeHHeM 0OSI3aHHOCTH TTYOINIHO-TTPABOBOTO
obpasoBanns (Poccuiickoli deneparmu, cyobekta Poccufickoli denepaliia, MyHH-
LIATIATBHOTO 00PA30BAHUS ) UJTH IEHCTBYIOIIETO OT €T0 UMEHH Ka3eHHOTO YUPeK IeHUsT
MIPEIOCTABATE (PU3NIECKOMY UJH IOPUANIECKOMY JIHITY, THOMY MyOJIUIHO-TIPABOBOMY
00pa30BaHAI0, CYOBEKTY MEKAYHAPOTHOTO TIPaBa CPEACTBA M3 COOTBETCTBYIOIIETO
GromkeTar [26]. Pa3HOBHAHOCTIMH PACXOTHBIX 00513aTETbCTB TAKIKE SIBIIOTCS: G107 -
JKeTHBIE 00S13aTeNbCTBa, MYyOJUUHBIE 00513aTeNbCTBA, MYyOJUYHBIE HOPMAaTHBHBEIE
00sg3aTenbcTBa. CaMOCTOSITETBHOE 3HAUEHHE B OKOIKETHOM 3aKOHO/ATENBCTBE MMe-
€T TIOHSATHE JEeHEXKHOTO 0053aTeNbCTBA — OOSI3aHHOCTH TIOJNYUATENs OHIKETHBIX
CPEAICTB YVIIAaTHTh OWOKETY, (PU3NIECKOMY JHUIY W IOPHIAUECKOMY JIHIYy 34 CUET
CpefiCTB GIoIKeTa ONpefieieHHbIe JleHeXKHbIE CPE/ICTBA B COOTBETCTBHHU C BBITIOJTHEH -
HBIMH YCJIOBUSIMU TPAXKAAHCKO-TTPABOBON CAEJKH, 3aKJIFOUeHHON B paMKaX ero G-
JKETHBIX TTOJTHOMOYWH, UM B COOTBETCTBHH C MOJOXKEHHSIMH 3aKOHA, HHOTO IPaBo-
BOTO aKTa, YCJOBUSIMHU JIOTOBOpA WJIX coTJamieHust [26].

MoKHO KOHCTATHPOBATD, UTO JieTaTbHEIE OIPefie/ieHNs 00513aTeIbCTB, TIPECTAB-
JieHHbIe B OFOPKETHOM 3aKOHOJATEILCTBE, B [EJIOM BITUCHIBAIOTCS B POAOBOE MOHSITHE
00s13aTeIbCTBA, BBIPAGOTAHHOE B IMBHJIHCTHYECKOH HayKe. 3aKOHOAATeNb MPSMO
VKa3bBaeT Ha WX MMVIIECTBEHHYIO MPUPOAY W OTHOCHTENBHBIA XapakTep. Bmecrte
C TeM 00SI3aTeNIbCTBA, ONPe/eeHre KOTOPHIX AaeTCs B OFOPKeTHOM 3aKOHOJATENbCTBE,
SBJISTIOTCS UCKTIOUNTENTBHO JIeHeKHBIMH W UMEIOT CTIELNaNbHEH CYOBEeKTHBIH COCTaB
U TlepeueHb OCHOBAHWH BO3HHKHOBEHUS. Takike WX OTJIHUAET 3aKOHOAATENBHO 3a-
KpeTlJIeHHBIH HMMYHHUTET Iy OGIHUHO-TIPAaBOBEIX 06pa3oBaHnt (Poccuiickoli Peneparyy,
ee CyOBEKTOB, MYHULIMNIATBHBIX 00PA30BaHNH ), T.e. BO3MOXKHOCTb OTKA3aThCSI OT HC-
MIOJTHEHUS JTaHHBIX 00SI3aTENBCTB, He MPEIYCMOTPEB UX B OIOPKeTe COOTBETCTBYIO-
IIero YPOBHS Ha COOTBETCTBYIOIIUHA (PUHAHCOBBIH TOJ.

[IpuMeHHUTENBHO K TTyOJUYHOMY TIPABY Ha AOKTPUHAJIBHOM YPOBHE B OTHOIIIEHUH
TIOHSITHST 00513aTeNbCTBA B HACTOSIIIlEE BPeMSsI PA3BEPHYJIOCH JIBe AUCKYCCHE: 1) o Ha-
JIOTOBOM 00SI3aTeNBCTBE; 2) 06 afiMIUHHUCTPATUBHOM 0053aTeTbCTBE.

B miepBy10 13 HUX BOBJIEUEHBI TIPEICTABUTENH TPAXKIAHCKO-TIPABOBOH U (PHHAHCOBO-
MpaBoBoX HayK. [[UBUMHCTH € THHOAYIITHO HCKIIOYAIOT BO3MOKHOCTD UCITOJB30BAHUS
00513aTeTbCTBEHHONH KOHCTPYKLUH AJS XapaKTEPUCTHKH OTHOIIEHUH, CBSI3aHHBIX
C YCTaHOBJIEHHEM U B3MMaHHeM HajoroB H cOGopos [27]; [28]; [29] Haxe Te u3s
MIpeICTaBATENEH HAYKH TPaykKJAHCKOTO MTpaBa MPeANPUHIMATENBCKOTO (XO3SHCTBEH -
HOTO) TIpaBa, KOTOPbIE JOMYCKAIOT MEXKOTPACAEBOH XapaKTep HHCTUTYTa 0053aTelb-
ctBa [30]; [31], paccmaTpuBaioT 0653aTeNBCTBO B KAUECTBE OTHOCHTENBHOTO MMYIIIE-
CTBEHHOTO TIPABOOTHOIIIEHHS, OCHOBAHHOTO HA ABTOHOMHH BOJH CTOPOH, UTO WCKIIOUA-
€T TIPUMeHeHHe 0093aTeNbCTBEHHOH KOHCTPYKUHH K HAJNOTOBBIM TPaBOOTHOIIEHHSIM,
KOTOPBIE UMEIOT BJIACTHO-IPUHYIUTENBHYIO TIPUPOAY U B 3aBUCHMOCTH OT CTaJWH Ha-
JIOTOOBIOKEHNST MOTYT UMETh OOIHH, aOCOTIOTHBIM MW OTHOCHUTENBHBIN XapaKTep.

ITPABO



92 © M.B. Aganacves, A.C. Emenvanos

[IpencraBuTenu (PUHAHCOBO-IPABOBOM HAVKH Pa3feJUJIHCh Ha [Be HepaBHBIE
rpynnel. Ecu He3HaunTesbHAd 4acTh UCCTeJ0BaTes el JOMyCKaeT B TOM HUJU HUHOM
KauecTBe BO3MOXKHOCTDb NTPUMeHEHNS 003aTeNbCTBEHHON KOHCTPYKIMH TIPY Xapak-
TePUCTHKe NPaBOOTHOIEHHH, CBI3aHHBIX ¢ HajoroobsoxeHnnem [32]; [33]; [34], To
MoflaBJsTioliee OOMBITMHCTBO TIPHAEPIKUBAETCS MPOTUBOMOTIOKHON TOUKH 3PEHUS
[35]; [36]; [37]; [38].

He moxeT cayX)uTh 060CHOBAHWEM AOMYCTUMOCTH HCIIOJNB30BAHUS KaTeTOPUH
«HaJIOTOBOE 00s513aTeNLCTBO» TO, UTO TMPABOIMPHUMEHHTENEM HWHOTJA TPOU3BOIUTCS
B3aHMHas 3aMeHa CJIOB «00S3aHHOCTb» M «0053aTebCTBO» [39; 40; 41].

IIpu paccMoTpeHHUH BOIIPOCa O BO3MOXKHOCTH MPHUMEHEHHUsS 0053aTeNbCTBEHHOH
KOHCTPYKLIMH MPU XapaKTEPUCTHKE HAJIOTOBBIX OTHOLIEHUH MpeACTaBisSeTcs Lese-
co0OPAa3HBIM HCIIOJNB30BATh 3aKOH IKOHOMHWH, U3BECTHBIN TaKke Kak «OpuTBa OKKa-
Ma». HelerecoobpasHo HapaluBath, AOMOJHSTh, YTOUHSITE U AU((pEPEHIMPOBATH
PasJIMUHble IPABOBBIE HHCTUTYTHI, MOCKOJBKY 3TH JeHCTBHS He TIOBJEKYT YMHOXKEHHUS
peasnbHOCTH. [IpUMeHHUTENIBHO K pPACCMATPUBAEMOU Teme IPeACTaBJsSercsd, 4To 3a-
MeHa TepMHHAa «00S3aHHOCTb 10 yIJaTe Hajiora (c6opa) Ha TEPMHH «HAJOTOBOE
0093aTeTbCTBO» cama Mo cebe He TIOBJeUeT MPpeobpasoBaHUs UCKIIOUATENBHO HMITE-
PAaTHUBHBIX MYOJINYHBIX TIPABOOTHOIIIEHUH B 00g3aTeTbCTBEHHEIE. Pe3yIbTaTom Takoi
3aMeHBI OYVIET TOJBKO HEKOPPEKTHOE, HE COOTBETCTBYIOIEE TIPABOBOH JeHCTBUTEND-
HOCTH TOHWUMaHHe KAaK IIeJBHOH TeOPeTHUECKOH KOHCTPYKIIMH HAJOTOOOJIOXKEHHS,
TaK ¥ He MeHee IIeJIbHOH KOHCTPYKILNH 00s13aTeNbCTBA.

Konnenust 0643aTeTbCTB B aIMHHACTPATHBHOM TIpaBe HAXOAWTCS Ha CTalUH
CBOETO BO3HUKHOBeHWS. OHa MPeCTaBlIeHa PA3MUUHBIMA TOUKAME 3DPeHHUsI, 0Oben-
HEHHBIMH TEM, UTO OCHOBAHHEM TAKMX 0OS3aTENbCTB CHYKUAT aIMUHUCTPATHBHBIN
noroBop (cornamnienne). OHAKO CPefid CTOPOHHUKOB aIMHHHUCTPATHBHO-IOTOBOPHBIX
0093aTeIbCTB CYIIECTBYIOT OIPefieJIeHHblE PACXOXKIEHUS B YACTH TIPUPOABI U CO-
JlepyKaHusT TaKuX J0roBopoB [42]; [43]; [44]; [45]; [46]

[ogBoast UTOT, OTMETUM, UTO HUCIIOJB30BAHHE TAKOH KATETOPUH KaK «00si3aTelNb-
CTBO» B MyOJIMYHOM IIpaBe He TOJBKO AOMYCTHMO, HO M HEOOXOAHWMO, TOCKOJIBKY
00IIleCTBEHHbBIE OTHOIIEHUS, OMIOCPETyeMble UM, He MOTYT 00eCIeunBaThCs MCKITIO-
YUTENbHO BJACTHBIMH, HMIEPATHBHBIMH, KOH(MOPMHUCTCKUMH cpeacTBamu. Heobxo-
VMO TaK¥Xe YUHUTBIBATH CYIIECTBEHHYIO MyOJMUHYIO I0J0 000pOTa MaTepHaJbHBIX
6Jar, B paMKax KOTOPOH MyOJINYHO-TIPaBOBble 00pPA30BaHHS W WX OPraHHl (WHBIE
MIPEICTABUTENHN ) BEICTYTIAIOT B KAUECTBE MOTPEOUTENEH NN TTOCTABIIINKOB TAKHUX OJar.
IIpu aTOM HEOOGXOAMMO MMETH B BHIY, UTO BEIIEJIEHHE B CHCTEME ITIPaBa YaCTHOH
U MyOJINYHON COCTABJSIONINX He 03HAUAET PACTIPEAeNeHUS MEXKY HUMH OTAEJbHBIX
oTpacsel mpaBa. Tak, He MOXeT U He AO0JKHO IpaKIAHCKOe NPABO MPU3HABATLCS
HUCKITIOUNTENbHO 4YacTHHIM. COBpeMeHHOe 3HaueHHWe B T'PakIaHCKOM 000poTe
MyGIMIHO-TTPABOBBIX 00Pa30BaHUH U VUPEXIEeHHBIX HMH IOPUANIECKAX JIHIL] OTIpesie-
JISIeT CYIIECTBEHHYIO MMyOINUHYI0 COCTABJISIONIYI0 B HEM, B TOM UHCJE H B OTHOIIE-
HUM 00513aTeTbCTBEHHOTO TIPABA.

[Ty6amaHO-IpaBoBasi cepa HEMUHYEMO HaKJIabIBAeT CBOH OTIIEYAaTOK Ha CyOb-
€KTHBIH COCTaB 00SI3aTENBCTB, OCHOBAHHUS WX BO3HWKHOBEHHS W NpHUMeHsieMble obe-
CTIeUHTeIbHEIE MepBL. [IpIMEHUTENBHO K CYOBEKTHOMY COCTaBy 00S3aTeNbCTB B ITY-
GJMIHOM TIpaBe CIEAYET YKa3aTh Ha TEOPETHUECKYIO BO3SMOXKHOCTD MOSIBJIEHUS TaKUX
YYaCTHUKOB ITYOJHUHBIX 00513aTEIbCTB, KOTOPBIE He MTPU3HAITCT CyObeKTaMH TPaXK-
JAHCKOTO TIpaBa (HampuMep, HacelleHWe MYHHIMNAJBLHBIX oOpasoBaHuii). Crenyer
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MOAYePKHYTh, UTO aBTOPHEI HEe YTBEPKAAIOT, UTO Y HACENEHUS MYHHUIMMATIBHBIX 00-
pPa3oBaHUH HaNHUUECTBYeT 00S3aTeTbCTBEHHAS MTPABOCYOBEKTHOCTD, 4 TOJBKO JOIY-
CKalOT ee TEOPETHUECKYH BO3MOIKHOCTh, 0O0CHOBaHHE KOTOPOH TPeGyeT camoCcTos-
TeJbHOTO HccJeqoBaHus. OCHOBaHUS BO3HUKHOBEHHS 00SI3aTENBCTB B MyOJMIHOM
MpaBe UMEIT CYIIECTBEHHYIO HMIIEPATHBHYIO COCTABASIONIYIO. [apaHTHU e UCITOJ-
HeHHS 00S3aTeNbCTB B MyOJHUHOM IIPaBe MOTYT MPEANoaraTb HEMOCPeICTBEHHOE
MPUMeHEHHE TOCYAPCTBEHHOTO MTPUHY K IEHHUS.

Bmecrte ¢ TeM He0OXOIMMO YKa3aTh TaK¥kKe CYITHOCTHBIE IPU3HAKH 00S3aTebCTB,
KOTOpble He MOTYT OBITh YCTPAaHEHBI TIPH TePEMEIeHNH 0053aTebCTBEHHOH KOH-
CTPYKIMH M3 YaCTHO-TIPAaBOBOH cephl B cepy MyOIMIHO-TIPaBoBYI. MmeHHO MX
OTCYTCTBHE CBHIETENBCTBYET O TOM, UTO TIPABOOTHOIIEHHE (HEBAXKHO, YACTHOE WU
ny6JINYHOE) He MOXKET PAcCMaTPUBaThCS B KadeCcTBe 00S3aTeNbCTBA. Bo-mepBhIX,
Yepes 0053aTeNbCTBA OTIOCPEAYIOTCT IKOHOMHUYECKHE OTHOIIEHNUS, CBI3aHHBIE C 060-
pPOTOM Pa3HOOOPA3HBIX MaTepUaNbHBIX Osar. Tako# o6opoT He AOMIKEH OBITH MPH-
HYIUTEIbHBIM U UMIIEPATABHBIM, B HEM JOJDKHBI TPeodIagaTh IPHINIECKOe PABEH-
CTBO CTOPOH, ABTOHOMHS UX BOJH U JUCIIO3WTHBHOCTE. BO-BTOPEIX, TPaBOOTHOIIEHHS,
XapakTepu3yeMble KaK 00s13aTeIbCTBA, AOJNIKHBEI OBITh OTHOCHTENBHBIMH, T.€. B HUX
JOJDKHA TIPUCYTCTBOBATh OMPEENEHHOCTh O0OENX CTOPOH: KaK YIIPaBOMOUEHHOH
(kpenutopa), Tak U o6s3aHHOH (HomKHUKA). ONpeaeleHHOCTh CTOPOH He O3HAYaeT
WX eTMHAYHOCTh. KaXasi #3 CTOPOH MOXKeT OBITh TIPeCTaBJIeHa MHOKECTBEHHOCTHIO
JIVILI, HO 3Ta MHOXXECTBEHHOCTh He J0JKHA OBITh HEOTIPeaeTeHHOM.
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